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DATE RECEIVED: October 25, 2010
DATE ACTIVATED: January 19, 2011

EXPIRATION OF SOL: Earliest-December 22,
2014/Latest-January 22, 2015

MUR: 6432
DATE RECEIVED: November 15, 2010
DATE ACTIVATED: January 19, 2011

|
EXPIRATION OF SOL: Earliest-December 22,
2014/Latest-January 22, 2015

COMPLAINANTS: Nebraska Democratic Party (MUR 6401)
Bold Nebraska (MUR 6432)

RESPONDENTS: TransCanada Keystane Pipeline GP, LLC
" Bruning for Attorney General
Governor Heineman Committee

RELEVANT STATUTES 2US.C.§441e
AND REGULATIONS: 11CFR. § 110.20

OTHER AGENCIES CHECKED: Nebraska Accountability and Disclosure
Commission

L INTRODUCTION

Complainants, the Nebraska Democratic Party and Bold Nebraska, filed substaniially
similar complaints alleging that TransCanada Corporation, a Canadian corporation
(“TransCanada"), or one of its foreign subsidiaries actually made donations of $2,500 each to
two Nebraska state candidate committees that the committees reported as made byl either

“TransCanada Keystone Pipeline” or “TransCanada Keystone Pipeline LP.” The Respondent,
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TransCanada Keystone Pipeline, GP, LLC, a “downstream” subsidiary of TransCanada, states
that the donations were, in fact, made by a domestic subsidiary of TransCanada using domestic
revenue and that no foreign national directed, controlled, or participated in the decision-making
process regarding the donations. Upon review of the complaint, responses, and available
information, there appears to be no basis for concluding that the Respondent was involved in
making prohibited foreign national contributions. Accordingly, as discussed slow, we
recommend Lhat the Commission find s reason to baliove that TransCanerda Keystone Plpchne.
GPR, LLC vialated 2 U.S.C. § 441e. Because the donations at issue were not made by a foreign

national, the state committees did nat accept donations from a foreign national. Accordingly, we

" also recommend that the Commission find no reason to believe Bruning for Attorney General

and the Governor Heineman Committee violated 2 U.S.C. § 441e, and close the file.

II. FACTUAL AND LEGAL ANALYSIS

A. Facts

Respondent TransCanada Keystone Pipeline, GP, LLC (“Keystone™); is a limited liability
company registered in Delaware and headquartered in Texas with operations in Omaha,
Nebraska. Keystonc Respormse at 2. Keystone is the general partner in TransCazmda Keystone
Pipaline, LP (“Keyitome LP"), a Delawate limitnd partmership. Keyatone Suppiemental
Responsa at 1 asd Respense, Ex. A (organizatiomal chart).! Keystame jointly omms and cosmirols

Keystone LP with a limited partrer, TransCanada Keystone Pipeline, LLC, another Delaware

! In order to clarify two points in Keystone's response relating to the identity of the donor and the composition of
funds used to make the donations, we invited Keystone to clarify those issues. It did so in a Jetter dated April 14,
2011. As noted infra, Keystone’s supplemental response clarifies that Keystone LP was the donating entity but that
Keystone directs all of its activities. It also clarified the funds composition issue, as explained in Footnote 6 and the
accompanying text.
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limited liability company. Id. Keystone and its limited partner are in turn, subsidiaries of a
Delaware corporation, TransCanada Oil Pipelines, Inc. All four entities are ultimately wholly-
owned by TransCanada Corporation, a CMm corporation. Keystone Response, Ex. A.
TransCanada is an energy infrastructure company that, among other things, develops and
operates matural gas and oil pipelines in North America. Keystone LP is apparently responsible
for eonstructing and operating the U.S. portitn of an oil pipelin: that transports crude el from
Altreta, Canads, to U.S. murkets. Sze TransCasrida March 14, 2008, press raleass avaiidbla at
www tzgnscanada. apm/3036 .htmd.

As general partner, Keystone directs all of the activities of Keystone LP, and Keystone
employees approved and directed Keystone LP to make the donations at issue to the state
committees in this matter. Keystone Response at 2; Supplemental Response at 1. According to
Keystone, sometime before December 11, 2009, Beth Jensen, its Director of Government
Relations and a U.S. citizen, reviewed with outside counsel the permissibility and attendant
reporting requirements, under state law, of making donations to Nebraska state candidates.
Keystone Response at 2. Subsequently, Jensen approved donations of $2,500 each to the
Govamer Heineman Committse (“Heinoman Committee”) and Braning for Attorney General
(“Bruning Committes’), the campaign cazamitteas of two Nebraska cendidaies. /d. Jessem sent
an email on Decamber 11, 2009, fstructing TransCanada’s Accounts Payable staff to issue
checks from Keystone operating funds to the two state campaigns. Id., Ex. B. The Accounts
Payable center, located in Calgary, Alberta, processed the checks. The Accounts Payable center
issued the checks on a Keystone-controlled “U.S. funds Citibank account” in the name of
Keystone LP and sent them to Jensen. Jd. Jensen then forwarded the checks to Kissel E&S
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Associates, an Omaha, Nebraska-based outside consulting firm engaged by Keystone in its
government relations efforts. Kissel representatives hand-delivered the checks to the candidate
committees, apparently in January 2010. /d.; Bruning Committee Response to MUR 6401 at 1.

Copies of the checks show that each was drawn on an account of “TransCanada Keystone
Pipeline, LP, 450 1 Street S.W., Calgary Alberta 502 5H1.” Keystone Response, Ex. C. A
printed nocation on the check face underneath the ameum reads “U.S. FUNDS, TransCanada
Keyswume Pipeline, LP.” Id. The checln; sl inrficate the annk where the account was
maintained is Citihank, N.A., at an address in Nmw York City.

As required under Nebraska law, on February 2, 2010, Jensen filed with the Nebraska
Accountability and Disclosure Commission (“NADC”) a Form B-7, “Report of Political
Contributions of a Corporation, Union or Other Association,” for each donation. In those forms,
Keystone asserts that Jensen erroncously identified TransCanada Corporation as the donor.
Keystone Response at 3, and Ex. D. The forms list another Omaha, Nebraska, address where
Keystone operates locally. Keystone Response at 2, Ex. D. The Form B-7s have since been
amended to show Keystone LP as the donor. /., Ex. B.

The Respondent Committees’ initial disclosure reports show that they either incompletely
or enmpmunsly repocted the donations at isme.? The Heineman Committee reported its donation
as coming feom TranaCanade Keystone Pipeline at the 450 1% St. sddress printed an the check
but listed the city and state as Omsha, Nebraska, rather than Calgary. See MUR 6401 Complaint

attachment, Heineman Committee NADC Form B-1, Schedule B, page 10 of 11; MUR 6432

? 1t appears that only the most current version of the state disciosure reports are available on the NADC's website
since the state committees’ reports for the period in question now available on-line have been amended. The NADC
webpite staes thnt the vacbsite datahaee is basnd on the paper records filed with the NADC and that the paper records

constitute the official records. See NADC website at http:/nadc nol.org/cedb/search.cgi.
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Complaint, Ex. 1. The Bruning Committee reported its donation as coming from TransCanada
Keystone Pipeline LP with no address whatsoever. See MUR 6401 Complaint Amendment,
Bruning Committee NADC Form B-.l,' Schedule B, page 11 of 12; MUR 6432 Complaint, Ex. 2.

According to the complaint in MUR 6432, an auditor at the NADC discovered that the
street address in one of the disclosure reports belonged to TransCanada in Calgary, Alberta.>
MUR 6432 Comptaint at 2 and Ex. 3. The Bruning and Heineman Ce=mmittess cach state that
the NADC contacted them an Septomber 30, 2010, abaut the possibility that the Keystaoe LP
donation may nas have been from a U.S. corporation. Broning Committae Response at 1-2;
Heinemsn Committee Response at 1.4 That same day, each committee separately issued refund
checks to “TransCanada Keystone Pipeline, LP.” See Bruning Committee Response, Ex. 3;
Heineman Committee Response at 5. Keystone states that the commxttees refunded the
donations “out of an abundance of caution™ despite clarifying information it provided to them, a
statement echoed by the Bruning Committee. Keystone Response at 3; Bruning Committee
Response at 1-2.

B.  Analysis

) Alleged Foreign National Donations
The Federal Election Campaign Act of 1971, as amended (“thu;. Act”), prohibits a foreign

national, directly or indirectly, from making a contribution ar donation of money or other thing

3 Tt MUR 6432 complaint and an attached Internet erticle state thmt the Calgary street addrogs was listed in the
Bruning Committee’s state disclosure report. The attached copies of the original paper reports, filed on April 12,
2010, however, show that the Heineman Committee listed a street address and the Bruning Committee listed no
address. See MUR 6432 Complaint at Ex. 1 and Ex. 2.

* References to the Bruning and Heineman Committee Responses are to the committees® responses in MUR 6401.
Both committees responded to ibe complaint in MUR 6432 by referencing their earlier MUR 6401 responses.
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of value in connection with a Federal, State, or local election. 2 U.S.C. § 441e(a)(1)(A), (B);

11 CFR. § 110.20(b). A foreign national is also prohibited from directly or indirectly making
an expenditure, an independent expenditure, or a disbursement in connection with a Federal,
State, or local election. 2 U.S.C. § 441¢e(a)(1)(C); 11 C.F.R. § 110.20(f). In addition,
Commission regulations prohibit foreign nationals from directing, dictating, controlling, or
directly or indizectly participating in the decision-muking process of any person, sucl'i asa
corperation, with segard to such persea’s eleotiom-related aativities, itichsling deoisions
coocerning the making of amtributions, denations, expenditures, ar dishursements in connection
with elections for any Federal, State, or local office. 11 C.FR. § 110.20().

The Act and Commission regulations define “foreign national” to include “foreign
principals,” as defined in 22 U.S.C. § 611(b), and an individual who is not a citizen or national of
the United States and who is not a permanent resident. 2 U.S.C. § 441e(b). A “foreign
principal” includes “a partnership, association, corporation, organization, or other combination of
persons organized under the laws of or having its principal place of business in a foreign
country.” 2 U.S.C. § 441e(b)(1) (citing 22 U.S.C. § 611(b)(3)).

In past advisory opinions, the Commission has permitted a U.S. subsidiary of a foreign
ndtional corporation to make donations and disbursements in connection with state and local
9lections when: (1) the donations and disbursements derive entirely from funds generated by the
subsidiary and not from funds provided by the foreign parent; and (2) when all decisions
concerning the donations and disbursements are made by U.S. citizens or permanent residents,
except for setting the overall budget for donations. See Advisory Opinions 2006-15

(TransCanada)(wholly-owned domestic subsidiaries of a foreign corporation that receive no
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subsidies from their foreign parent or other foreign national may make donations to state and
local candidates as long as no foreign national participates in the decision-makin , except for
setting overall budget amounts, and they use funds generated by their domestic operations’
maintained in U.S. bank accounts); 1992-15 (Nansay Hawaii)(wholly-owned subsidiary of a
foreign corporation that received some subsidies from its foreign parent may nrake donations in
commection with state and lecal elections whure it eusrently hiad substantial net eamings
generated by its demestic oprmations plsoed in segregated accounts that received no subwidies,
and provided that, in the fuhure, it canld demonstrate throygh a mrasonable accounting method
that it had sufficient funds in its accounts to make donations, other than funds given or provided
by its foreign national parent).

Keystone states that the donations to the state candidate committees were made with U.S.
operating funds from an account maintained in a U.S. financial institution. Id. at 3. It points out
that the attached photocopies of the donation checks were drawn on a New York Citibank, N.A.
bank account and bear the notation “U.S. Funds” on the check faces. It also explains that the
Canadian address on the checks is that of TransCanada’s Accounts Payable center, an office that
mezrely ptocesses payments authorized by operating uaits of FranoCanada, ificluding Keystone.’
Id. at 3. Fumlily, Keystene siatas that Keysteme LP recsived ro subsidies from foreigs nntiomals

3 Keystone's response also maintains that the processing of the donation checks by TransCanada’s Accounts Payable
center does not run afoul of the foreign national prohibition. Keystone Response at 4. In a matter involving similar
circumstances, the Commission found no reason to believe that Section 441¢ was violated where: the foreign parent
processed and issued a donation check on an account of the domestic subsidiary donor; the donation was made from
revenues generated by the domestic subsidiary; and the domestic subsidiary's president, a U.S. citizen, was the sole
decision-maker with respect to the donation. See MUR 6099 (Waverly Glen Systems, Ltd.) First General Counsel's
Report at 4. *
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and generated substantial net earnings from which it funded the donations.® Keystone
Supplemental Response at 1-2. There is no information indicating that the donations were
derived from non-U.S. funds.

With respect to the status of those involved in making the donations, Keystone's response
identifies only Beth Jensen, a U.S. citizen, and describes her role as approving and directing the
disbursement of the denations. The response also ;states, howeyver, that no ftweign individual or
entity “participate[d] in the decisian making pmaess regarding the making of the centributians”
and none direcied or contrnlled the donations. Keystone Response at 3; sae alsn id. at 1.
Consequently, it may be that Ms. Jensen was the sole decision-maker involved in making the
donations or that Keystone decided not to specifically identify other non-foreign nationals who
were involved in the decision-making process. In any case, we have no information that any
non-U.S. citizen or non-permanent resident was involved in decisions to make the donaﬁms. In
addition, we note that Keystone’s upstream parent, TransCanada, has previously sought advice
regarding the legality of its domestic subsidiaries making donations in state and local elections in
the U.S. See Advisory Opinion 2006-15.

Based on Keystone’s response, it appears that the donations to the Bruning and
Heinrman Comnmittees were nmde using funds generated by a domestic subsidiary that received

no subsidies frem a foreign naticnal, and that no foreign national was involved in the decision to

¢ As stated in footnote 1, we invited Keystone to clarify its response as to the composition of funds used to make the
donatians. ln fm response, Keystone referrad several times to Aduisory Cipinian 2006-15 in which its upstream
parent company, TransCanada, sought guidance as to whether two of its subsidiaries, neither of which are involved
in this matter, could make donations in connection with state and local elections. Specifically, the response states
that “ . . . consistent with Commission guidance to TransCanada in AO 2006-15, the contribution (sic) was made
from U.S. dollar denominated operating funds of Keystone located in a U.S. financial institution.” Keystone
Responss of 3. The ininisl responit; hoavever, did not say whether Keystane LP, lilse the subsitiiaries in AO 2006-
15, mcsived any subsidies from TmnoCanada ar another foreign natienal. As =oted in the text, Keystone’s
supplemental response confirros that Keystone LP did not receive subsidies front foreign naticpals.
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make the donations. Accordingly, we recommend that the Commission find no reason to believe
that TransCanada Keystone GP, LLC, as the general partner that cor;ducts the activities of
Keystone LP, violated 2 U.S.C. § 441e.

2. Acceptance of Donations by State Committees

The Act and Commission regulations prohibit a person, in pertinent part, from knowingly
accepting or rucelving a donation 1rade in comnection with a state election from: a forsign
national. See 2 U.S.C. § 441e(a)(2); 11 C.ER. § 110.20(g).

The Bmning and Heineman Committess promptly refumded the donations when NADC
notified them of a patential problem with the donations despite continued statements from
TransCanada representatives that the donations were permissible. Bruning Committee Response
at 2, Ex. 3 (refund check); Heineman Committee Response at 1 and 5 (refund check). They both
contend that any potential violation was inadvertent and roquest that the Commission dismiss
them from the matters. Jd.

Based on Keystone's response, it appears the donations to the state committees were not
made by a foreign national. Therefore, we recommend that the Commission find no reason to
believe that Bruning for Attomey Gereral and The Governur Heimernmm Comenittee violated
2 U.8.C § 441e by accepting foreign national domations. We also resommand that the
Commission close the file. |

III. RECOMMENDATION

1. Find no reason to believe in MURs 6401 and 6432 that TransCanada Keystone
Pipeline, GP, LLC violated 2 U.S.C. § 441e.

2. Find no reason to believe in MURs 6401 and 6432 that Bruning for Attorney General
violated 2 U.S.C. § 441e.
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3. Find no reason to believe in MURs 6401 and 6432 that the Governor Heineman
Committee violated 2 U.5.C. § 441e,

4. Approve the attached Factual and Legal Analyses in MURs 6401 and 6432.

5. Approve the appropriate letters.

6. Close the files in MUR 6401 and MUR 6432.

S‘I‘“_h

Date

Christopher Hughey
Acting General Counsel

Deputy Associate General Counsel
for Enforcement

A

7 Q. Luckett
Acting Assistant General Counsel

Roswe pt Ol

Dawn M. Odrowski
Attorney




